UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

OSCAR YCAZA :
Pl ai ntiff : Cl VIL ACTI ON NO
3-02-cv-949 (JCH)
V.
CT TRANSI T- STAMFORD DI VI SI ON : OCTOBER 22, 2003
Def endant :

RULI NG ON DEFENDANT’ S
MOTI ON FOR SUMVARY JUDGMVENT [ DKT. NO. 20]

The defendant, Connecticut Transit - Stanford Division,
filed a motion for summary judgnent pursuant to Rule 56 of the
Federal Rules of Civil Procedure on June 30, 2003. The notion
was docketed on July 1, 2003, and certified as having been
mai l ed to counsel for the plaintiff on June 30, 2003.

Accordi ngly, under the Federal Rules, opposition to the notion
was due no later than July 25, 2003. To date, no opposition
has been received.

The court has reviewed the notion and menorandum filed in
support, together with the Local Rule 56(a)l statenent and
three supporting Affidavits [Dkt. Nos. 23-25]. Based upon the
court's review of these pl eadings, the court concludes that
sunmary judgnent should enter.
| . BACKGROUND

In this case, the plaintiff seeks back pay allegedly due

to himfor a period of time when he was suspended by his



enpl oyer, defendant Connecticut Transit, because of a pending
conpl ai nt agai nst M. Ycaza for sexual harassnent. A

col | ective bargaining agreement (“Agreenent”) between
Connecticut Transit and M. Ycaza's union, the Amal gamated
Transit Union, covered the terns of M. Ycaza's pay and
benefits. Pending the investigation of that conplaint, the
def endant suspended the plaintiff w thout pay. During the

i nvestigation, representatives of the defendant met with M.
Ycaza and explained that, if he were found not guilty of
sexual harassnment, he would be reinstated to his position and
paid for lost time, pursuant to section 34(n) of the
Agreenent. However, because the defendant apparently thought
that the plaintiff had voluntarily resigned, no finding was
ever made by Connecticut Transit that M. Ycaza was “not
guilty” of the conplaint. In light of that, M. Ycaza was
entitled to reinstatenent of pay under section 34(n) of the
Agr eenent .

The Agreenent provides, at section 84(d): “An enpl oyee
who has been di scharged, suspended or otherw se disciplined
may file a grievance within 10 days of the date of the final
deci si on of the conpany representative inposing the

di scipline.” There is no evidence on the record before this
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court that M. Ycaza ever filed a grievance concerning the
ci rcunst ances surroundi ng his suspension, seeking pay

al l egedly due himduring the suspension, or asserting any
right he allegedly had to be reinstated.

I nstead, M. Ycaza filed suit in Connecticut state court
on May 3, 2002, alleging a claimfor back wages under Conn.
Gen. Stat. 8§ 31-72. Connecticut Transit renoved the case to
this court on June 3, 2002, arguing that plaintiff’'s cause of
action was in fact preenpted by the Labor Managenent Rel ations
Act (“LMRA").

1. DI SCUSSI ON

The defendant argues that M. Ycaza's state |aw clains
are preenpted by section 301 of the LMRA, and based on the
undi sputed facts on the record before this court, the court
agrees. The state statute under which the plaintiff asserts
his clainms, Conn. Gen. Stat. 8§ 31-72, does not create a
substantive right in the plaintiff, but rather provides
remedi al protection in the event that the underlying contract

bet ween enpl oyer and enpl oyee for wages is violated. Mtych

v. May Dept. Stores, 793 A 2d 1068, 1073 (Conn. 2002). In
order to determ ne whether the plaintiff is entitled to

relief, the court would have to construe the Agreenent. That
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construction is enconpassed exclusively by the LMRA. As a
result, Section 301 preenpts Ycaza's clainms for wages and

benefits. See, e.q., \Wieeler v. Graco Trucking Corp., 985

F.2d 108, 112 (3d Cir. 1993).
Furthernmore, any Section 301 claimthat M. Ycaza has is

time-barred. As the Suprene Court stated in Del Costello v.

Int’l Bhd. of Teamsters, 462 U S. 151, 163 (1983), hybrid

claims under Section 301 agai nst an enpl oyer for breach of a
col | ective bargaining agreement are subject to the six nmonth
time limt of section 10(b) of the National Labor Rel ations
Act, 29 U.S.C. 8 160(b). “The mere presence of an arbitration
clause is sufficient to render an enployee’ s claima hybrid
claimand subject it to a six nonth statute of limtation.”

Uni ted Auto, Aerospace and Agricultural |nplenent Wrkers v.

RE Dietz Co., 996 F.2d 592, 596 (2d Cir. 1993) (citing MKee

V. Transco Products, 874 F.2d 83, 87 (2d Cir. 1989). 1In this

case, the Agreenment calls for final and binding arbitration in
Section 84(qg).

The six-nonth period begins to run when the plaintiff
“di scovers, or in the exercise of reasonable diligence, should
have di scovered, the acts constituting the breach of duty.”

Wlhelmyv. Sunrise Northeast, 923 F. Supp. 330, 337 (D. Conn.
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1995). M. Ycaza was suspended wi t hout pay on Cctober 24,
2000, and did not file his conplaint until May 3, 2002. M .
Ycaza, in the exercise of reasonable diligence, should have
di scovered the basis of his claimwell within the next year.
As a result, the time gap of over one and one-half years
bet ween his suspension and his conplaint is too great, and his
Section 301 claims are time-barred.

Finally, M. Ycaza' s clainms are al so barred because he
failed to exhaust the remedies available to himunder his
Agreement. The plaintiff nust exhaust avail able grievance

procedures before bringing a Section 301 claim See Weeler,

985 F.2d at 112; Dougherty v. Am Tel. & Tel. Co., 902 F.2d

201, 203 (2d Cir. 1990). “Federal |abor policy requires that
i ndi vi dual enpl oyees wishing to assert contract grievances
must attenpt use of the contract grievance procedure agreed
upon by enpl oyer and union as the node of redress.” Republic

Steel Corp. v. Mddox, 379 U S. 650, 652 (1965). “Unless the

contract provides otherw se, there can be no doubt that the
enpl oyee nmust afford the union the opportunity to act on his
behal f.” Id.

L1l CONCLUSI ON
For all the foregoing reasons, and in the absence of
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opposition, the court grants the defendant’s notion for
sunmary j udgnent.
SO ORDERED.

Dated at Bridgeport, Connecticut this 22nd day of
Cct ober, 2003.

[ s/ Janet C. Hal

Janet C. Hal
United States District Judge



